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SUPERIOR COURT, STATE OF CALIFORNIA

The motion of non-parties Monish Bhatia, Kasper Jade, and Jason O’Grady (“movants”)
for a protective order blocking a subpoena issued by Plaintiff Apple Computer (“Apple”) came
on regularly for hearing on March 4, 2005. The matter was heard on the civil discovery calendar
in Department 14, Hon. James P. Kleinberg, presiding. George Riley, Esq. and David BEberhart,

Esq. of O’Melveny & Myers represented Plaintiff Apple. Thomas E. Moore IT, Esq. of

COUNTY OF SANTA CLARA
{ APPLE COMPUTER, INC. )
)
Plaintiff, )
)
VS. )
) Case No.: 1-04-CV-032178

DOE 1, an unknown individual, and Does 2- )
)

25, inclusive, ) ORDER AFTER HEARING
)
Defendants )
)
)
)

DEPUTY
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Tomlinson & Zisko, Richard R. Wiebe, Esq., Terry Gross, Esq. of Gross & Belski,'and Kurt B.
Opsahl, Esq., of Electronic Frontier Foundation represented the movants.”

Although not required to issue opinions or staternents of decision when deciding cases on
the motion calendar, Code of Civil Procedure §632, 4 Witkin, California Procedure (4" ed.
1997) Trial, §306, p.461, the Court is doing so here because it believes it may be helpful to
counsel and the parties to do so.

L. LIMITS OF THIS RULING

This motion is about discovery; namely, a single subpoena served by Apple on Nfox.
The order of this Court does not go beyond the questions necessary to determine this motion
seeking a protective order against that single subpoena, and it cannot and should not be read or
interpreted more broadly. The Court makes no finding as to the ultimate merits of Apple’s
claims, or any défenscs to those claims. Those issues remain for another day.
II. BACKGROUND

A. The Litigation

Apple filed its complaint on December 13; 2004 alleging that unnamed individuals or
entities (“Does 1 through 25™) had leaked specific, trade secret information about new Apple
products to several online websites, including Applelnsider and PowerPage. That information
was published by these sites and regarded a FireWire audio interface for GarageBand,

codenamed “Asteroid” or “Q7.” On December 14, 2004 Judge William Elfving of this Court
granted Apple’s application to take expedited document discovery. On February 4, 2005 the

! Mr. Gross is not counsel of record in this case, but at his request the Court allowed him to participate in the hearing
by telephone; counsel for Apple did not object. Mr. Gross is counsel of record in another, recently filed action by
Apple which may raise similar issues.

% On March 3, 2005 Department 14 of the Court which is assigned the civil discovery calendar, posted its telephonic
tentative ruling in this case, which denied moving parties’ motion for a protective order. In accordance with the
Court’s usual practice in this Department, a reasoned opinion was not included with the tentative ruling. By timely
notifying Apple and the Court of their opposition to the tentative ruling all parties properly appeared for hearing the
next morning.
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Court granted Apple’s request to permit specific discovery directed at Nfox, the email service
provider for PowerPage. Apple is seeking the identities of the source or sources for this
information, and has subpoenaed Nfox.com for e-mail messages that may identify the
confidential source. Specifically Apple has sought the following information:

All documents relating to the identity of any person or entity who supplied information
regarding an unreleased Apple product code-named “Asteroid” or “Q97” (the “Product™),
including postings that appeared on PowerPage.com (the “Website™”) on November 19,
November 22, November 23, and November 26, 2004. These documents include:

(a) all docurnents identifying any individual or individuals who provided information
relating to the Product (“Disclosing Person(s)”), including true name(s), address(es), itemet
protocol(*IP”) address(es), and e-mail address(es);

(b) all communications from or to any Disclosing Person(s) relating to the Product;

(¢) all documents received from or sent to any Disclosing Person(s) relating to the

Product; and
(d) all images, including photographs, sketches, schematics and renderings of the Product
received from or sent to any Disclosing person(s).

To date, Nfox has not objected to the subpoenas on any grounds and, other than the
Nfox subpoena, no discovery is currently outstanding.

The movants brought the instant motion seeking a protective order blocking the
subpoena,’ Movants claim to be “journalists.” On that basis they claim a privilege from
disclosing their sources as well as the benefits of California’s “shield law.”

Apple’s position is the acquisition and dissemination of the alleged trade secrets are
violations of California law, neither the federal privilege nor the California shield law bar the
subpoena, and the moving parties have no right to anonymous speech.

It is apparent that this discovery, limited as it is, calls into question issues and competing
values of great significance. On the one hand there is the movants’ claim to “free speech™ which,

as even a casual student of that issue knows, is rife with complexities and restrictions. On the

? Although asked to make an “advisory ruling” on ather, unserved subpoenas, the Court declines to do so.

* Some might refer to the moving partics as “bloggers.” The site www.dictionary reference.com defines blog as “on
line diary; a personal chronological log of thoughts published on a web page; aleo called Weblog, Web log.”
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